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nance of such community the principle of equality (art. 12, 1), stating that citizens
have to take part in the public affairs under equal conditions (art. 15, 2). In article 16,
3, relative to the social rights, it is stated that the action of the Public Administration
will be focused in the protection of different groups (family, minors, youth), it estab-
lishes the principle of equal treatment and opportunities for handicap people (also in
art. 19) an equality between men and women (also art. 17, 2), and the rights and
social attention to immigrants.

The Statute of Autonomy of Andalusia, amended by LO 2/2007, of 19 March, is the
most explicit of all because it includes and rules the principle of equal treatment and
non discrimination and the integration of immigrants and ethnical minorities. Thus, the
Statute declares as higher values the freedom, justice, equality and political pluralism
for all the citizens of Andalusia in the frame of equality and solidarity with the other
Autonomous Communities of Spain (art. 1, 2), stating that it will promote the condi-
tions so equality and freedom of the individual and of the groups of which he/she is
part to be real and effective (amongst them, equality between men and women),
adopting all the necessary positive action measures that are necessary (art. 10, 1).

Any discrimination in the exercise of the rights, compliance with the obligations and
the provision of the services is forbidden, especially that exercised by reason of sex,
ethical or social origin, language, culture, religion, ideology, genetics, birth, patrimo-
ny, handicap, age, sexual option or any other personal or social condition or circum-
stance. The prohibition of discrimination will not avoid positive actions in the benefit
of less favoured sectors, groups or people (art. 14) establishing the suitable mecha-
nisms inside the constitutional frame to promote the participation of foreign citizens
living in Andalusia, guaranteeing the full respect to minorities that are living in the ter-
ritory, social, economic, working and cultural integration of the immigrants in
Andalusia and the promotion of the necessary conditions for the full integration of
these minorities and, especially, of the gipsy community for their total social incorpo-
ration (arts. 5, 9 and 10, 3, 17 ° and 21°). Likewise, it constitutes as ruling principles
the fight against sexist action, xenophobia, homophobia and war trends, especially
by the education under values that foster equality, tolerance, freedom and solidarity,
the labour, working, economic, social and cultural integration of immigrants, the free
access to all the people to culture and the respect to cultural diversity (art. 37, 2°, 9°
and 17°). Article 62 makes specific reference to immigration stating that it belong to
the Autonomous Communities the policies of integration and social, economic and
cultural participation of the immigrants, in the frame of its obligations, and the exec-
utive obligation on the authorisation of work of foreigners whose labour actions take
place in Andalusia, in necessary coordination with the state competences on entry
and residence and in agreement with the established by the legislation of the State.

The Statute of Autonomy of Aragon, amended by LO 5/2007, of 20 April, rules the
rights and ruling principle governing such Community, stating that all the people
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have the right to living with dignity, security and autonomy, free of exploitation, bat-
tering and of any kind of discrimination and they have right to the free development
of their personality and personal capacity (art. 12), listing the rights recognised to
them. Amongst the ruling principles, it is an obligation of the public powers the pro-
motion of the conditions of equality of the citizens, of equality between men an
women, of equality of equal treatment and opportunities of the handicap people, of
equality in employment and work and, at last, the promotion of the necessary poli-
cies for the socio-economic integration of immigrant, the effectiveness of their rights
and obligation, their integration in the education world and their participation in the
public life (arts. 20 to 29).

At last, the Statute of Autonomy of Castilla y Ledn, amended by LO 14/2007, of 30
November, establishes the promotion of freedom and equality of the individuals,
equality of women, the promotion of equal treatment and opportunities of handicap
people and the non discrimination for reasons of gender (arts. 8.3, 11.3, 13.8, 14
and 70, 10° and 11°). The ruling principles are “The promotion of the peace culture,
tolerance, respect and democratic civil living, rejecting any attitude that promotes
violence, hate, discrimination or intolerance or that, in any other way, attacks the
equality or the dignity of people” (art. 16, 25). At last, it makes clear reference to the
rights of foreigners in article 10 that states: “1. In the frame of the Constitution and
of the applicable state legislation, the rights that the present Statute recognises to
the citizens of Castilla y Ledn shall extend to all the foreigners with administrative
address in the Community in the terms established by the laws that develop them.-
2. The public powers of the Community shall promote the social, economic, work-
ing and cultural integration of the immigrants in the society of Castilla y Ledn” (seen
also in art. 76, 2°).
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SPECIFIC LEGISLATION ON EQUAL
TREATMENT AND NON DISCRIMINATION

IN SPAIN

Spain has given several rules in relation to the principle of equal treatment and non
discrimination, both in the national and autonomic approach. As we have seen
before, the goal of this Guide is focused on discrimination because of racial and eth-
nical origin; however, we will give the most important rules relative to the principle of
equal treatment and non discrimination for other reasons.

Amongst them, we have to highlight those relative to equal treatment between men
and women. Thus, the Law 11/1990, of 15 October, on the modification of the
Civil Code, in application of the principle of non discrimination for reasons of
sex, that eliminated in the civil field the last traces of discrimination for reasons of
sex that were still alive after the publication of the Constitution of 1978, and the
Organic Law 3/2007, of 22 March, for effective equality between men and
women, which constitutes the frame of development of the principle of equal treat-
ment, includes substantial legislative modification to advance in the real equality
between men and women and in the full exercise of the rights and that implements
transversal measures that put a stress in all the orders of the political, judicial and
social life with the aim of eradicating discriminations against women.

On the other side, other rules related to people with handicap has been given. So,
the Law 51/2003, of 2 December, of equal opportunities, non discrimination
and universal access of the people with handicap was given.

The Law 62/2003, of 30 December, of fiscal, administrative and of social
measures, is especially important because it gives two Guidelines on equality and
non discrimination: first the Guideline 2000/43/CE of the Council, of 29 June 2000,
relative to the application of the principle of equal treatment to people independ-
ently of their racial or ethnical origin, which covers such principle in different areas;
and in second place the Guideline 2000/78/CE of the Council of 27 November
2000, relative to the establishment of a general frame of equal treatment in employ-
ment and occupation, which tries to fight against the discriminations based on reli-
gion and beliefs, handicaps, age and sexual option. Also, this Law establishes a
general legal frame to fight against discrimination because of racial or ethnical origin
of people in all the fields, and it covers the legal definition of discrimination, direct
and indirect, and the ruling of equal treatment and non discrimination at work
becomes more modern.

In specific fields we have to highlight the Law 19/2007, of 11 July against violence,
racism, xenophobia and intolerance in sports.
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About the gipsy ethnical group, very present in Spain, we have to underline the
Royal Decree 891/2005, of 22 July, by which a State Council of the Roma
People is created and ruled and the Decree 102/2005, of 31 May, of creation of
the Inter-department Commission of the integral Plan of the roma people and
the Advising Council of the Roma People®°.

50 We have to underline that similar Council have been created in the Autonomous Communities of the Basque Country, Madrid and Andalusia.
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THE PRINCIPLE OF EQUALITY
AND NON DISCRIMINATION
IN THE ORDINARY LEGISLATION

In ordinary legislation there are several basic text ruling the rights of the Spanish cit-
izens in the different fields where their dalily life takes place and where reference is
also made to the rights of foreigners and of the ethnical minorities, also of the spe-
cific ruling on their judicial situation that rules our country.

In first place, reference is going to be made to that specific and relative to foreign-
ers, and in second place to the quotes in different rules of ordinary character.
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1. LEGISLATION ON THE RIGHTS OF FOREIGNERS IN SPAIN

The legislation that currently rules the situation of foreign people in Spain is the
Organic Law 4/2000, of 11 January, on the rights and freedom of foreigners
in Spain and their social integration, which has lately been modified by the
Organic Law 8/2000, of 22 December, by the Organic Law 11/2003, of 29
September and the Organic Law 14/2003, of 20 November, which Ruling is
established by the Royal Decree 2393/2004, of 30 December®’.

The Chapter | of such Law the rights and obligations of foreigners is established
and article 3 of such rules underlines that, with general character:

“1. Foreigners will enjoy in Spain the rights and obligations included in Chapter |
of the Constitution in the terms established in the International Treaties, in this
Law and in those ruling the exercise of each of them. As general interpretation
criteria, it will be understood that foreigners will exercise the rights that are recog-
nised to them in this Law in conditions of equality to Spanish people.

2. The rules relative to the fundamental rights of foreigner will be construed in
agreement with the Universal Declaration of Human Rights and with the
International Treaties and Agreements on the same matters in force in Spain, and
the religious beliefs or ideological or cultural convictions of different sign can not
be given to justify making discriminatory acts or having behaviours against the
same”%2,

In the said laws these right are specified®3. We have to underline that amongst
these rights also the principle of non discrimination of foreigners is also estab-
lished (in chapter IV of such Heading: “Of the anti-discriminatory measures”)4,

51.0n 1 July 2009 a Law Project has been presented in the Congress sent by the Council of Ministries to Reform the Organic Law on Foreigners (publis-
hed in the Official Gazette of the General Courts) which as of the date of edit of this Guide is under stage of ammendments and debate.

52 As remarked, in this article 3 there is a constitutional mandate included in article 13 related to article 10, paragraph 2, of the same.

53 The rights recognised to foreigners in the Law in articles 4 to 22 are the right to documentation, free moving, public participation, meeting and man-
ifestation freedom, free association, to education, work and social security, to free syndic arrangement and to strike, to health assistance, to living aids,
Social Security and social services, to family intimacy, effective judicial guard, to appeal in administrative actions, to free judicial assistance. They are
affected by the reform included in the Project of Organic Law to Change Organic law 4/2000, of 11 January, on the rights and freemdom of foreign-
ers in Spain and their social integration.

54 Including the consacred principle of article 14 of the Constitution.
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and so article 23, 1 establishes that “to the effects of this Law, discrimination is
any act that, directly or indirectly, implies a distinction, exclusion, restriction or
preference against any foreigner based on the race, colour, ascendants or the
national or ethnical origin, the religious convictions or practices and that have the
goal of destroying or limiting the recognition or exercise under conditions of
equality of the human rights and of the fundamental freedoms in the political,
economic, social or cultural field”.

Specifically in number 2 of this rule the acts constitution discrimination are spec-
ified amongst which we can underline “ all those that impose worst conditions
than those of the Spaniards, or that mean resistance to provide to a foreigner
goods or services offered to the public only because of their condition of foreign-
er or because of belonging to a certain race, religion, ethnical group or national-
ity” and “all those that illegally impose worst conditions than those of the
Spaniards or that restrict or limit the access to a work, house, education, profes-
sional training and to the social and socio-assistance services, as well as any
other right included in the present Organic Law, to the foreigner that is living in
Spain under legal conditions only because of being such or because of belong-
ing to a certain race, religion, ethnical group or nationality” (letters b and c).

Other acts that constitute discrimination are: “Those carried out by the authority
or public personnel or by people in charge of a public service that in the exercise
of their functions, by action or omission, carry out any discriminatory act prohib-
ited by the law against a foreign citizen only because of being such or because
of belonging to a certain race, religion, ethnical group or nationality” and “all
those that hinder, by their actions or omissions, the exercise of an economic
activity legally made by a foreigner living in Spain only because of being such or
because of belonging to a certain race, religion, ethnical group or nationality” (art.
23, 2, letters a and d respectively).

Well, we have to take into account that foreigners in Spain find some situations
for which there is a different judicial regime. Foreigners may live in Spain in situ-
ations of stay or living, such situation may be accredited with the passport or a
travelling document that accredits their identity, visa or foreign identity card, as
suitable (art. 29)%5.

55 These articles are affected by the Future Reform Project of the Organic Law 4/2000, of 11 January, on the rights and freedom of foreigners in Spain

and their social integration.
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The Law defines the stay as the stay in the Spanish territory for a period of more
than 90 days, without prejudice of the established for students®® (art. 30,1). And
it understands that resident are those foreigners that live in Spain and that are
holders of an authorisation to stay (art. 30 bis 1).

At the same time, people living in Spain may find the situation of temporal or per-
manent stay. The temporal stay is the situation that authorises them to live in
Spain for a period longer than 90 days and shorter to five years (art. 31, 1 of the
Law and 34 of the Ruling)®”.

Permanent stay is the situation that authorises to live in Spain and to work under
equal conditions to those of the Spanish people (art. 32, 1)°8, which will be grant-
ed to foreigners that accredit living legally and continuously in the Spanish terri-
tory for five years (art. 72, 1 of the Ruling) or that is under other of the circum-
stances included in article 72, 3, of the Ruling.

To be able to enter in the Spanish territory, the Law requires some specific
requirements that are: the entry because of proven position, holding a passport,
travelling card or any other document identifying the person, documents that jus-
tify the object and the conditions of stay in Spain, accreditation of means for liv-
ing or being under conditions to get them, the suitable visa®®, a medical certifi-
cate®0, not being under any prohibition of entry and not being a threat to public

56 According to article 25, 1, of the Ruling of 2004, “Is in situation of stay abroad that person not being holder of an authorisation of residence and that
is authorised to stay in Spain for a continuous period or addition of periods which total duration shall not exceed ninety days per semester from the
date of first entry, without prejudice of the established in Header VII for student or researchers and their families”.

57 The same precept establishes in number 2 that “the situation of temporal residence shall be granted to a foreigner that accredits having enough
means for living and to cover his stay and living expenses, including, in the case, those of his family for the period for which it is requested without
need of making any paid activity, and has achieved the adminsitrative authorisation to work to which makes reference art. 36 of this Law, or if he/she
is beneficiary of the right of family regrouping. The criteria to the effect of establishing the sufficient means of live to which the present paragraph makes
reference shall be estbalished by rule”.

58 Number 2 of this article establishes that: “The permanent right of residence shall be granted to all those that have had temporal residence during
five years continuously. It is considered that residence has not been continuous although they have left the country for periods of holidays or other rea-
son in a temporal manner”.

59 The kinds of visas that are included in article 25 bis of the Law are: transit visa, stay, residence, work and residence and studies. These shall be
issued by the Diplomatic Missions or Consular Offices of Spain. They are affected by the change in the Project of Organic Law of Reform of the Organic
Law 4/2000, of 11 January, on the rights and freedoms of foreigners in Spain and their social integration.

60 Such certificate is explicitly requested in the Ruling in the cases of temporal residence (art. 35, 2, ¢), temporal residence because of family regroup-
ing (art. 42, 8, e), temporal residence and work (art. 7, ¢), and temporal residence and work on others’ account (art. 59, 2).
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health, national security or the international relations of Spain or of any other
State with which Spain has relations®! (arts. 25 of the Law and 4 to 10 of the
Ruling).

On the other side, the Law and the Ruling permit the authorisation to entry in
Spain of foreigners not meeting the requirements compulsory for the legal resi-
dence when there are exceptional reasons of humanitarian character, public
interest or compliance with the compromises acquired in Spain during a maxi-
mum period of three months (art. 25, 4, of the Law and 107, 4 and 7 of the
Ruling)®2. This stay is also allowed to those who have entered with damaged
documentation or without it or by places not established to such effect whenev-
er there are humanitarian reasons (art. 34, 2, of the Law). Also an authorisation
of temporal residence can be granted when there are humanitarian reasons, of
cooperation with justice, situations of roots or other exceptional circumstances
that have been legally stated and in this cases a visa will not be compulsory (art.
31, 3, of the Law).

Amongst these cases, article 45 includes several exceptional situations in which
there is an exemption of the requirement of visa but complying with the other

conditions requested by the law (art. 25 of the Law).

On the other side, there are situation that may be lived by foreigners in Spain.

61 In that relative to the ways of accrediting the situation of the foreigner in Spain, the Ruling states in art. 102 that it could be made by the passport
of travel document accrediting the identity, visa or identity card of the foreigner, and exceptionally such situation could be accredited by other authori-
sations or document validly issued to such purpose by the Spanish authorities. The passport or travel document in which the entry stamp is fixed will
accredit, a part of the identity, the situation of stay in Spain in those cases in which foreigner do not need a visa to stay (art. 103). The visa validly achie-
ved accredits the situation for which it has been granted and which validity will extend from the effective entry of the holder in Spain until achieving the
corresponding identity card of foreigner or until the expiry of the visa (art. 104). The identity card of foreigner is the document directed to identify the
foreigner to the effects of accrediting the legal situation in Spain; all the foreigner having a visa or an authorisation to stay in Spain for a period longer
than six months have the right and the obligation of achieving an identity card of foreigner which shall be personally requested in a period of one month
from the entry in Spain or since the moment the corresponding authorisation has been granted (art. 102, 1 and 2).

62 Article 107, 4, of the Ruling establishes that “The interested party, equally, shall provide with the documents, declarations or any other mean of evi-
dence that serves to accredit the presence of exceptional reasons of humanitarian nature, public interest or, in the case, the compliance of compro-
mises of Spain, that justify this documentation, by the Spanish authorities”, considering that in these cases a provisional identification document will
be granted and that will allow that person to stay in Spain for three months, and its registration in a special section of the Foreigners register shall be
made (nos. 7 and 9 respectively).
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a) Isolated foreigners and refugees

They are all those foreigners that due to based fear of being persecuted because of
racial origin, religion, nationality, belonging to a certain social group or political opin-
ions, are outside their national country and can not or, because of such fear, do not
want to be protected by such country; or that, lacking a nationality and being, as a
consequence of these facts, outside the country where they have their normal
address, can not or, because of such fears, do not want to return to them (definition
included in article 1(A)2 of the Convention of Geneva of 1951 on the Statute of
Refugees). Their situation is ruled by the Law 5/1984, of 26 March, ruling the Right
to Asylum and of the condition of Refugee, modified by the Law 9/1994, of 19 May
and LO 3/2007 of 22 March and by the ruling approved by the Royal Decree
203/1995, of 10 February®® later modified by different Royal Decrees to the Royal
Decree 2393/2004 of 30 December.

The Law of Asylum 5/1984 gives exception on the requirements of entry to the ter-
ritory (art. 23). Asylum gives the refugee the authorisation to live in Spain, issuance
of the necessary document of travel and stay in Spain and authorisation to carry out
working, professional or mercantile activities and any other that may be included in
the International Conventions on refugees ratified by Spain (art. 2 of the Asylum
Law).

b) Stateless people.

They are all the people that lack a nationality. Their situation is ruled by the
Convention on the Statute of stateless people of 28 September 1954 by which the
Ruling of the Statute of Stateless people is established and by the Asylum Law
5/1984.

The people with a recognised statute of statelessness shall have right to live in Spain
and to carry out working, professional and mercantile activities as well as to the
identity and travel documents that correspond.

63 Currently, a Project of Law ruling the right of asylum and of subsidiary protection. See BOCG, Serie A, Law Projects, 19 december 2008, Num. 13-1.
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c¢) Undocumented foreigners.

They are foreigners that can not have documents from the authority of any country
and that want to have documents in Spain. Once their situation has been checked
and if they have circumstance of humanitarian character, public interest or compro-
mises with Spain, will be able to get identification documents (article 34.2 of the Law
4/2000).

d) Foreigners in irregular situation.

They are all those foreigners that have entered in Spain in an irregular way or that
have entered in regular conditions but they are illegally living in Spain. The Law
4/2000 grants them several rights. And the State can agree the periodical presen-
tation of that person before the competent authority, withdrawal of the passport or
accrediting documentation, cautionary detention, preventive stay in a non-peniten-
tiary centre, return or leading to sanctions with economic fines, and even removal
(arts. 57, 58, 141 and 157 of the Ruling)84.

e) Foreign minors.

Foreign minors can be under different situations that give place to different judicial
solutions. We have to make a difference between those accompanied by their par-
ents or guardians from those unaccompanied minors (art. 35 of the Law 4/2000).

64 See AGUADO | CUDOLA, V., “The application of the legal frame of Immigration in the local administrations”, in Books of Local Right, October 2002
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2. PRINCIPLE OF EQUALITY AND NON DISCRIMINATION IN THE PRIVATE AND FAMILY LIFE.

RULING OF THE CIVIL CODE

In the civil scope, the principle of equality and non discrimination has been included
in the private and family relations. Thus, it is especially applied in the marital relation,
both to personal effects and to patrimony (art. 32, 1, of the Spanish Constitution and
66 of the Civil Code (C.c), amongst other) and in the filiations relationships (art. 108
of the C.c.). It has also been included in the special Civil Rights of the different terri-
tories that build our community up (Catalonia, Aragon, Navarra, Basque Country,
Balearic Islands and Galicia) and that give rules depending on their own idiosyncrasy
the family life lived in those territories.

In that relative to the application of this principle to the family and private life of for-
eigners and of the ethnical minorities in Spain, we have to underline that foreigners
enjoy in Spain the same civil rights than the Spanish people, except for the estab-
lished in the special laws and Treaties (art. 27 del C.c), so such principle has to be
applied also to foreigners and ethnical minorities; although we have to take into
account that the personal law corresponding to physical people is that given by their
nationality and that such law will rule the capacity and civil status, the rights and obli-
gations of the family and the succession because of death (art. 9, 1 of the C.c.).
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3. THE DEFENCE OF THE PRINCIPLE OF EQUALITY AND NON DISCRIMINATION

IN THE CRIMINAL FIELD

It is especially important the ruling made on the Criminal Code on the respect to
equality of people and non discrimination as well as the protection of the fundamen-
tal rights of these people.

Thus, the Organic Law 10/1995, of 23 November, of the Criminal Code in its
Chapter IV On the circumstances that aggravate criminal responsibility, in article 22,
that has meant a great advance, includes as aggravating circumstance “committing
a crime because of racist, anti-Semitism reasons of because of any other kind of dis-
crimination relative to the ideology, religion or beliefs of the victim, the ethnical group,
race or nation to which he/she belongs.”

At the same time Heading XV, Of the crimes against the rights of workers, article 314
states that “those implying a serious discrimination in the employment, public or pri-
vate, against any person because of his/her ideology, religion or beliefs, belonging
to an ethnical group, race or nation, sex, sexual option, family situation, illness or
handicap, for holding the legal or syndic representation of workers, because of rela-
tion with other workers of the company or because of the use of some of the official
languages of the Spanish state, and that do not solve the situation of equality before
the law after the request of administrative sanction, repairing the economic damages
that have been caused, shall be punished with jail penalties from six months to two
years or to a fine from 12 to 24 months.”

On the other side, Chapter IV of the Heading XXI (Crimes against the Constitution)
in Section 1, Of the crime performed according to the exercise of the fundamental
rights and of the public freedom guaranteed by the Constitution, and especially arti-
cle 510 states that “71. Those that cause discrimination, hate or violence against
groups or associations, because of racist anti-Semitism reasons or other making ref-
erence to the ideology, religion or beliefs, family situation, belonging to an ethnical
group or race, nationality, sex, sexual option, illness or handicap, shall be punished
with jail penalties from one to three years and a fine from six to twelve months. 2.
The same punishment shall be given to those that, knowing falseness or rejection to
truth, spread slanderous information on groups or association because of their ide-
ology, religion or beliefs, because of belonging to a certain ethnical group or race,
nationality, sex, sexual option, illness or handicap.”

Article 511 states that “7. It shall constitute a penalty of jail from six months to two years
and a fine of twelve to twenty four months and especial disqualification for employment
as public charge for a period from one to three years the person in charge of a public
service that denies to a person a provision to which anyone is entitled to because of
ideology, religion or beliefs, belonging to an ethnical group or race, nationality, sex, sex-
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ual option, family situation, illness or handicap. 2. These same penalties shall be appli-
cable when the facts take place against an association, foundation, society or corpora-
tion or against any of its members because of ideology, religion or beliefs, belonging to
an ethnical group or race, nationality, sex, sexual option, family situation, illness or hand-
icap. 3. The state employees that commit any of the fact foreseen in this article will incur
in the same penalties and in that of special disqualification for employment or public
position for a period from two to four years”.

On the other side, article 512 underlines that “those that in the exercise of their pro-
fessional or business activities denied to a person a provision to which they have
right because of ideology, religion or beliefs, belonging to an ethnical group or race,
nationality, sex, sexual option, family situation, illness or handicap, shall incur in the
penalty of special disqualification for the exercise of profession, employment, indus-
try or commerce, for a period from one to four years”.

We can also highlight article 515, in which in paragraph 5 states that “are liable of
punishment the illicit associations, taking into account (...) those that promote the
discrimination, hate or violence against people, groups or associations because of
ideology, religion or beliefs, belonging to an ethnical group or race, nationality, sex,
sexual option, family situation, illness or handicap, or that lead to it”.

In the Chapter Il bis, of the Heading XXIV, (Crimes against the International
Community) gives different penalties from one to twenty years of jail for “the crimes
of genocide that are committed with the aim of totally or partially destroying a nation-
al, ethnical, racial or religious group”.

In application of this legislation, it is important to point out that the Procuracy of the
National Court has appointed a coordinating prosecutor for the investigation and
pursuit of organized rings, in the light of the proliferation of this type of extremely vio-
lent groups, the majority of which are neo-nazi based. Even though this type of
groups cannot be considered as “terrorist organisations”, their activities can be
linked to the Article 577 of the Penal Code, under the “terrorist crimes” section.

It is also of great significance the formal creation, in the Court of Barcelona, of the
Service against hatred and discrimination crimes.6°

The Service against hatred and discrimination crimes is created as the evolution of
the precept of the Prosecutor as an interlocutor in crimes on the ground of discrim-
ination, sexual orientation and gender identity, appointed in June, 2007, by the for-
mer Director of Public Prosecutions of the High Court of Justice of Catalonia.

65 And its possible creation in Madrid and Valencia.
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The accumulated experience, as manifested in the Annual Report of the Procuracy
during the years 2007 and 2008, has made evident that the problems affecting the
victims of homophobia are similar to the problems affecting the victims of other crim-
inal expressions based on discrimination, irrational aversion and hatred towards dif-
ferent people by the mere fact of being different, that are motivated by the place of
birth, ethnic or racial origin, gender, religion, beliefs, , social and economic situation,
age, handicaps or sickness of individuals.

These criminal facts, which are the expression of racism, xenophobia or religious
intolerance, among others, represent certain features and specifities that require a
specialized attention and response by the Prosecutor’s Office, in particular during a
period of economic crisis, when social and economic conditions are found to be
more appropriate for a bigger social influence of the diffusion of the doctrine of hate
and rejection of the different.

The growing complexity that some crimes are progressively acquiring during the
investigation, as the result of the proliferation, on the Internet, of web sites, person-
al blogs and association of people in social networks dedicated to the commission
for crimes related to the provocation of hatred, violence and discrimination, all of
which without underestimating that an important element of culture broth for racism,
xenophobia or homophobia also derives from the activity of serious violent rings or
urban tribes, as defined by musical, aesthetic, sports, etc. affinities.

The creation of a specialized service shall contribute to give the Prosecutors doctri-
nal and jurisprudential tools and in their fight against discrimination and also a bet-
ter and more coordinated answer from the Prosecution Office versus this kind of
crimes, thus contributing to raise legal certainty.

On one side, there are facts that the victims, for several reasons, do not want or do
not dare to report and, on the other, there is the need for the organization of the sta-
tistics systems from the National Security Forces and the Administration of Justice.

The crimes that the service shall be aware of are:

a) Any fact constituting a crime or petty form of offence committed because of
racism, anti-Semitism or any other type of discrimination on the grounds of ideolo-
gy, religion or beliefs of the victim, ethnic, racial or nation of origin, gender or sexual
orientation, sickness or handicap that it might suffer”, in short, because of the rea-
sons expressed in the aforesaid art. 22.4 of the Penal Code and also of other rea-
sons not included in these legal principles:

- age
- poverty of the victim (aporophobia)
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- gender
- language
- any other social or personal circumstance of the victim.

b) Any fact that could be qualified as a crime against moral integrity as stated in art.
1731

c) Any fact susceptible to be qualified as a crime against moral integrity in its modal-
ity of torture crime on the grounds of discrimination, as stated in art. 174 of the Penal
Code.

d) The crime of incitement to hatred, violence or discrimination as stated in art. 510.1
of the penal code and the crime of diffusion of insulting information, as stated in
paragraph 2° of the mentioned article.

e) Discrimination in the working environment as stated in art.314 of the Penal Code.
Crime of conspiracy to promote hate, violence or discrimination as stated in art.
515.5 of the Penal Code.

f) Crimes against freedom of thought and religious beliefs as stated in arts. 522 to
525 of the Penal Code.

g) Crime of denial of assistance by the individual in charge of a public service or by
a government employee, as stated in art. 511 of the Penal Code.

h) Crime of denial of benefits during the exercise of commercial or professional activ-
ities, as stated in art. 512 of the Penal Code
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4. THE PRINCIPLE OF EQUALITY AND NON DISCRIMINATION IN THE HEALTH FIELD

In the basic rule of our health legislation, the Law 74/1986, of 25 April, General
Health, it is establish that: “The holders of the right to health protection and sanitary
attention all the Spanish people and foreign citizens that have they address in the
national territory” and that “Foreigners not living in Spain, as well as all the Spaniards
outside the national territory will have that right guaranteed in the way established
by the international laws and conventions” (art. 1, numbers 2 and 3).

The same Law establishes the rights of the users to the public health system®5,
which are also applied to foreigners, consecrating the principle of non discrimination
as it states that the users have right “to the respect of their personality, human dig-
nity and intimacy and they can not be discriminated for reasons of race, social type,
sex, moral, economy, ideology, political trend or syndic” (art. 10, 1).

This criterion is included in the legislation that rules the situation of foreigners in
Spain, the Organic Law 4/2000 that establishes the sanitary assistance to immi-
grants in a different way according to the situation in which they are (art.12).

Foreign people requesting a visa for transit or stay®” in Spain have to accredit that
they have medical insurance covering all the time their stay and in the other States
that apply the international agreements of suppression of frontier control of which
Spain is a members, the medical expenses and the repatriation associated to an
accident or sudden illness (arts. 23, 2, e, and 28, 1, d, for the Ruling).

Well, once in Spain, the legislation states: 1) that “foreigners in Spain included in the
municipal census where they normally live have right to the sanitary assistance in the
same conditions than Spanish people”. 2) The same criterion is used for people
under 18 to which, on the other side, this right was already given in the Law of Judi-
cial Protection of Minors of 15 January 1996. 3) Likewise, also special consideration
is given to pregnant women because they have the right of sanitary assistance dur-
ing pregnancy, birth and after birth (art. 12, no. 1, 3 and 4, of the L.O. 4/200) y 4)
public sanitary emergency assistance to all the foreigners.

67 Specifically, such rights are included in art. 10, modified and supplemented by the Law 41/2002, of 14 November, basic rule of the autonomy of the
patient and of rights and obligation in that relative to medical information and documentation and the corresponding autonomic legislation.
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On the other side, we have to remember that the Autonomous Communities have
legislative competences on health, reserving to the State the ruling of the bases and
general coordination (art. 148, 1, 212, de la CE)%8. Under the shelter of the Consti-
tution and of the Autonomy Statutes, the Autonomous Communities have little by lit-
tle gained competences on health issues.

In the relation of sanitary assistance to immigrants, as general rule, most of the
Autonomous Communities follow the criterion established in the L.O. 4/20009°,

However, some of the Autonomous Communities have not taken into account the
registration in the municipal census to provide sanitary attention to immigrants, giv-
ing such assistance to any person in need of it. So it is done in Valencia, Andalusia,
Navarra and Murcia.

Andalusia, in 1999 signed an agreement between the Health Council of the
Andalusian Government and the NPO’s with the aim of guaranteeing the access to
the health system of all the immigrants, so any of them not having documentation
can access to the health centres directly or by a card of remission issued by one of
the participating organizations.

In the Valencian Community, the Decree 26/2000, of 22 February, of the Valencian
Government, by which the right to health assistance of foreign citizens in the Valencian
Community is established and the Solidarity Card is created, establishes that the Health
Council shall enlarge the health cover for all the immigrants not included in the census
when they do not have economic resources with the conditions established in this
decree, while they make legal they administrative situation (art. 2.2)7°.

68 According to article 21 of the ruling, “in transit are those foreigners will permission to cross the Schengen Area in travel from a third State to ano-
ther that admits such foreigner to stay in the international transit area of a Spanish airport, without accessing to the national territory, during stops and
links with other fights”.

69 We underline the importance that has to rule the health assistance to immigrants in the Autonomous Communities, ALONSO SECO, J. M2, Social
protection and Immigration (I y ll): Autonomous Communities and Immigration, “Social Security Forum”, no. 3, February 2001.

70 So happens in Decree 188/2001, of 26 June of the Generalitat de Catalunya, that applies the Organic Law 4/2000, of 11-1-2000, of rights and
freedoms of foreigners in Spain and their social integration; article 7, that treats the right to health assistance of immigrants, underlining the contents
of article 12 of the Law.
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On its side, the Foral Law 2/2000, of 25 May, of modlification of the Foral Law
10/1990, of 23 November, on health to enlarge the sanitary assistance cover of the
public health system of Navarra to all the immigrants of the Foral Community, estab-
lishes in article one that “public health assistance in the territory of the Foral
Community shall be enlarged to all the citizens living in any of the municipalities of
Navarra independently of their legal or administrative situation””".

At last, the Region of Murcia has published the Law 3/2009 of 11 May, of the Rights
and Obligations of the Users of the Sanitary System of the Region of Murcia, in
which special attention is given to the health assistance to be received by foreign-
ers, underlining that immigrants and groups under risk of social exclusion have to
receive the personal and suitable attention to their personal circumstances that
favour respect and the compliance of the rights established in law, and it is especial-
ly stated that the foreign citizens who access and use the facilities and services of
the health system shall have the rights and obligations recognised by Law and the
Public Administration shall encourage actions to promote actions in the Public
Administrations to minimise the language obstacles. It is considered that the foreign
citizens are holders of the right to the protection of health and of sanitary attention
in the terms foreseen in article 3 of the Law 16/2003, of 28 May, of cohesion and
quality of the National Health System, although the foreigners that are not included
in the census and without economic resources living in the Region of Murcia and
that do not have the right to sanitary assistance under the shelter of the state ruling,
shall have access, while they make their situation legal, to the entire provisions and
services offered by the regional public health system in agreement with the proceed-
ing that is established by law (arts. 15 and 20).

71 In the preamble of such Law this ruling is justified based on the situation of vulnerability and discrimination that this situation causes for such group..
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5. THE PRINCIPLE OF EQUALITY AND NON DISCRIMINATION IN THE LABOUR AND SOCIAL

SECURITY FIELD

In the working field, the Statute of Workers establishes the principle of equality and
non discrimination in the article 4 and 17. Such Statute establishes that workers
have right to not being directly or indirectly discriminated for employment, or once
hired, because of reason of sex, civil status, age according to the limits included in
this Law, racial or ethnical origin, social condition, religion or beliefs, political ideas,
sexual option, syndic association, as well as for language reasons in the Spanish
state, and they could not be discriminated because of handicap, whenever they are
apt to carry out that occupation (art. 4, 2, ¢). On the other side, we consider null and
without effect the ruling precepts, the clauses of the collective conventions, individ-
ual agreements and unilateral decisions of the businessman that include direct or
indirect discrimination because of age or handicap or favourable or adverse in
employment, as well as in matters of compensation, working hours and other con-
ditions of work because of circumstances of sex, origin, including racial or ethnical,
civil status, social condition, religion or beliefs, political ideas, sexual option, or links
of relation with other workers of the company and language in the Spanish state.
Equally void will be the orders of discriminating and the decisions the businessman
takes and that mean a unfavourable treatment to the workers as a reaction to a
claim made to the company or to an administrative or judicial action directed to
request the compliance with the principle of equal treatment and non discrimination
(art. 17)72.

On its side, the Spanish judicial order recognises to foreigners the right to work and
to social security in article 10 of the L.O. 4/200, stating that the foreigners that meet
the requirements foreseen in this Law and in its disposition, have right to exercise a
compensated activity as freelance or on other’s account, as well as the access to
the system of Social Security, in agreement with the legislation in force and that
“Those residence foreigners shall have right to access to the provisions and servic-
es of the Social Security under the same conditions as Spanish people” (art. 14, 1,
de la L.O. 4/2000)"8.

72 Such precept still makes reference to the exclusions and reserves that could be made and to the actions and positive measures to favour the access

to employment, especially of women.

73 In this same precept it is recognised the right of foreigners to the social services in its numbers 2 and 3 in the following terms: “2. Those resident
foreigners shall have right to the services and to the social provision, both to the general and to the basic as well as to the specific, in the same con-
ditions as Spaniards. 3. Foreigners, no matter their administrative situation, have right to the basic social services and provisions”.
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The Statute of Workers establishes that foreigners could be hired for the provision of
their work in agreement to the established in the specific legislation on the subject
(@rt. 7, c)’4.

Supplementing this legislation, the merged text of the General Law of the Social
Security, approved by the Royal Legislative Decree 1/1994, of 20 June, establishes
that they are included in the System of the Social Security, to the effects of the pro-
visions of contribution modes, whichever their sex, civil status or profession is, any
Spanish person living in Spain and the foreigners living legally in Spain, whenever
they carry out their activity in the national territory and they are included in any of the
paragraphs stated by law (art. 7).

74 Article 69, 2, par. 2°, establishes that foreign workers could be chosen and can choose as delegates of the staff and members of the committee
whenever they meet the conditions requested by law.
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6. THE PRINCIPLE OF EQUALITY AND NON DISCRIMINATION IN OTHER FIELDS

Given that equality is included in our judicial order as one of its highest values and
that it is consecrated as such in our Constitution (art. 1 of the EC), this principle is
included in the entire legislation that rules the judicial relations in the different fields
of our community.

In a special way, it is included in the field of education, especially in the Organic Law
2/2006, of 3 May, on Education, where it is stated that the Spanish education sys-
tem, created in agreement to the values of the Constitution and based in the respect
to the rights and obligations included in it, it aims for the principles of quality of the
education for all the students, independently of their conditions and circumstances;
in equality to guarantee equal opportunities, the education inclusion and the non dis-
crimination and to act as compensating element of the lack of personal, cultural,
economic and social equality, paying special attention to those derived from handi-
caps; in the transfer and launching of values that favour personal freedom, respon-
sibility, democratic citizenship, solidarity, tolerance, equality, respect and justice as
well as to help surpassing any kind of discrimination; the development of equality of
rights and opportunities and in the encouragement of effective equality between
men and women (Article 1).

Based on these principles, they underline as purposes of the education systems, the
education in the respect to the fundamental rights and freedom, equality of rights
and opportunities for men and women and equal treatment and non discrimination
of the people with handicaps, the exercise of tolerance and of freedom in the dem-
ocratic principles of living, as well as in the prevention of conflicts and the pacific res-
olution of those, the individual responsibility and personal efforts and merits and
training for peace, the respect to human rights, the life in common, social cohesion,
cooperation and solidarity between people as well as the acquisition of values that
go for respect towards human beings and to the environment, especially to the value
of the forest areas and sustainable development (articles 1, 17, 19, 23, 33, 40, 75,
80, 82, 84.3, 86, 88, amongst others).

In the same way, such principle is also included in the Organic Law 2/86, of 13
March, of the Forces Of Security of the State, establishing amongst its basic princi-
ples the action of the members of the Forces of Security and shall be made with the
absolute respect to the Constitution and to the rest of the judicial ordering, with
absolute political neutrality and impartiality and, subsequently, without any discrimi-
nation for reasons of race, religion or opinion, with integrity and dignity, and avoid-
ing any abusive, arbitrary or discriminatory practice that implies physical or moral
violence (arts. 5.1. a, b and ¢, and 5.2.a).
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THE AUTONOMIC LEGISLATION
ON EQUAL TREATMENT AND
NON DISCRIMINATION

In the autonomic field, the legislation on the principle of equal treatment and non dis-
crimination is unequal.

There have been Communities in which the application of such principles to such
collectives has been ruled. Thus, there have been specific laws published to pro-
mote the equality between men and women’® or to care for social integration of the
drug-dependants, minors, and handicapped people. But in most of the
Autonomous Communities have not yet carried out any rule on the subject.

On the other side, also the Autonomous communities have legislation on the inte-
gration of immigrants in such Communities’5.

However, there is a large autonomic ruling of lower degree on international cooper-
ation, promotion of immigration Forums and other aspects specific of the integration
of immigrants in the different Autonomous Communities.

75 In that relative to equality between men and women, the following rules have been published: Law12/2007, of 26 November, for the promotion of
equality in gender in Andalusia; Law 7/2007, of 22 October, of Modification of the Law 1/20083, of 3 March, of Equal opportunities between men and
women in Castilla y Ledn; Law 7/2007, of 4 April, on Equality between men and women, and of protection against gender violence in the Region of
Murcia; Law 2/2007, of 28 March, of work under equality for women in Galicia, and Law 12/2006, of 20 September, for women in the Balearic Islands..

76 The Communities that have published laws on the subject have been: Community of Madrid, Law 4/2005, of 14 December, of the Regional Agency
for Immigration and Cooperation; Valencian Community, Law 15/2008, of 5 December, of the Generalitat, on Integration of Immigrant People; Catalonia,
Decree 188/2001, of 26 June of the Generalitat de Catalunya, that applies the Organic Law 4/2000, of 11-1-2000, on rights and freedom of the for-
eigners in Spain and their social integration.
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EQUAL TREATMENT AND FIGHT
AGAINST DISCRIMINATION IN THE
LEGISLATION OF LOCAL REGIME

In the basic text of the legislation relative to the local regime’’, the Law 7/1985, of
2 Apiril, ruling the bases of the local regime, there is not any specific reference
to the principle of equality and non discrimination’8, as neither there is to the differ-
ent ethnical minorities or to the social integration of the said. However, when con-
trolling the municipal census reference is made to immigrants.

Article 16,1, defines the municipal census as “the administrative register where the
neighbours of a municipality are included. Their information is an evidence of their
residence in the municipality and the normal address of that person. The certifica-
tion such data issue will have the character of public and accurate document for all
the administrative effects”.

In the second paragraph it makes reference to the inscription in the municipal cen-
sus which “shall only have effect in agreement with the established in article 15 of
this law’® during the time the fact that motivated it persists and, in any case, it shall
be object of periodical renewal each two years when it is the about the registration
of non communitarian foreigners without authorisation for permanent stay”, warning
that after that period “it would be the cause to agree on the expiry of the entries that
are object of periodical renewal, whenever the interested party has not proceeded
to such renewal. In this case, the expiry could be declared without need of previous
audience with the interested party”.

The data to be included in the entry of the municipal census re the name and fami-
ly name, sex, address, nationality, the place and date of birth, the certificate or
school or academic decree and as many other data as may be necessary for the
creation of the Voting Census, whenever the respect to the fundamental rights
included in the Constitution are guaranteed and the national identity card number
(art. 16, 2).

77 See AGUADO | CUDOLA, V., “The application of the legal frame of immigration in the local administrations” (I y II), in Books of Local Right, no. 0,
2002, pp. 7-43 and no. 1, 2003, pp. 58-88.

78 Only in article 84 it is stated that the Local Corporations could take part in the activities of the citizens, adjusting, in any case, to the principles of
equal treatment, according to the reasons and goals and with respect to individual freedom.

79 Art. 15 establishes: “Any people living in Spain is obliged to register in the municipal census in which he/she currently lives. Anyone living in sever-
al municipalities shall register only in that where he/she stays most of the time of the year.- The group of people registered in the municipal census con-
stitutes the population of the municipality.- Those registered in the municipal census are the neighbours of the municipality.- The condition of neigh-
bour is achieved in the moment of registration in the census”.
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In this last case, if they are foreigners, the order requests:

a) The number of valid residence card, issued by the Spanish authorities or, in its
default, the number of the document accrediting the identity or a valid passport
issued by the authorities of the coming country, in case of citizens national of mem-
ber states of the European Union, of other states members of the Agreement on the
European Economic Area or of the States that, in virtue of an international conven-
tion, there is a judicial regime for the citizens of the said states.

b) The foreigner identification number that is in that valid document issued by the
Spanish authorities or, in its default, for not being a holder of one, the number of valid
passport issued by the authorities of the coming country, being then citizens of
states non included in the previous case.

Article 18 establishes the rights and obligations of the neighbours®0, stating that the
registration of foreigners in the municipal census would not be considered as evi-
dence of their legal residence in Spain and shall not grant them any right that is not
granted by the legislation in force, especially in matters of rights and freedoms of for-
eigners in Spain.

We understand from this rule that the registration in the Municipal Census is not sub-
ordinated to any administrative situation abroad. But we do no understand that it is
solved because of the fact of being registered in that census. However, such regis-
tration can serve as evidence accrediting a period of stay in Spain.

The competences that article 25 of the LBRL grants to the municipalities have a spe-
cial importance to suitable treat the phenomenon of immigration. Several activities
have been mentioned where this importance can be stated (see Chapter 3 of the
present Guide).

80 Such rights are: “a) being elector and elected in agreement with the established in the electoral legislation.- b) To take part in the municipal mana-
gement in agreement with the established in the laws and, in the case, when the collaboration as volunteer of the neighbours is directed by bodies of
the government and municipal administration.- c) To use, in agreement with their nature, the public municipal services, and to access to the common
use, in agreement with the applicable laws.- d) To contribute with economic and personal provisions legally established to carry out municipal compe-
tences.- e) To be informed, after request, and to address request to the municipal administration in relation to all the municipal files and documents, in
agreement with the established in art. 105 of the Constitution.- f) To request the people’s consultation in the terms foreseen in law.- g) To request the
provision and, in the case, the establishment of the corresponding public service, in the case of constituting a municipal competence with compulsory
character.- h) To have popular initiative in the terms foreseen in art. 70 bis.- i) All those rights and obligations established by law”.
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1. 1. SPANISH LEGISLATION

10.

11.

12.

ANNEX 2. JURIDICAL FRAME OF EQUAL TREATMENT AND NON DISCRIMINATION

On non discrimination, amongst other causes, for reason of race or ethnic group or
cultural diversity, there is a fundamental rule, the Spanish Constitution, two basic
rules (the Law on Foreign Persons and the Ruling) and several references in the ordi-
nary legislation. We have to take into account the ruling of the Autonomous
Communities in which the principle of equality and non discrimination is included.

Spanish Constitution: art. 14 related to articles 10, 13 and 15 and next.

Autonomy statutes: Valencian Community (arts. 10-13); Catalonia (arts. 4, 15, 40-
45); Balearic Islands (arts. 12-17); Andalusia (arts. 1, 5-14, 37, 62); Aragon (arts. 12,
20-29); and Castilla-Ledn (arts. 8-16, 76).

Organic Law 4/2000. of 11 January, on the rights and freedom of foreigners in Spain
and their social integration (modified by the Organic Law 8/2000, of 22 December,
Law 11/2003 of 29 September and Organic Law 14/20083, of 20 November).
Royal Decree 2393/2004, of 30 December that approves the Ruling of the said Law.
Civil Code: art. 27.

Law 14/1986, of 25 April, General Health: art. 1, 2 and 3.

Workers’ Statute: arts. 4, 17, ¢); 69, 1.

Royal Legislative Decree 1/1994, of 20 June that approves the merged text of the
General Law of Social Security: art. 7.

Criminal Code: arts. 22, 86, 108, 173, 174, 189, 190, 221, Heading XV (311-314),
510-512, 515, 586, 594, 597, 607, and especially Heading XV bis (Crimes against
the rights of the foreign citizens).

Law 5/1984, of 26 March, ruling the right to asylum and the condition of refugee
(modified by the Law 9/1994, of 19 May) and ruling of development.

Royal Decree 865/2001, of 20 July, relative to the Ruling of recognition of the state-
less people Statute.

Decree 188/2001, of 26 June of the Generalitat de Catalunya that is applied by the
Organic Law 4/2000, of 11-1-2000, of the rights and freedom of foreigners in Spain
and their social integration.
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13.

14.

15.

16.

Decree 26/2000, of 22 February, of the Valencian Government by which the right to
sanitary assistance to foreign citizens in the Valencian Community is established and
the Solidarity Card is created.

Foral Law 2/2000, of 25 May, of modification of the Foral Law 10/1990, of 23
November, on Health, to extend the cover of sanitary assistance of the public health
service of Navarra.

Organic Law 2/20086, of 3 May, on Education: arts. 1, 17, 19, 23, 33, 40, 75, 80, 82,
84.3, 86, 88, amongst others.

Organic Law 2/1986, of 13 May, of the Security Forces of the State: arts. 5. a), b)
and c); 5.2.a).

2. Il. INTERNATIONAL LEGISLATION

There are several dispositions of general and specific character derived from differ-
ent international bodies, relative to the principle of non discrimination and equal
treatment, as well as to immigrant people and to the fight against discrimination
because of race or ethnical group. Amongst them we mention the following:

2.1. LEGISLATION OF THE UNITED NATIONS

2.1.1. General:

Universal Declaration of the Human Rights (1948) to which clear mention is
made in article 10.2 of the Constitution with interpretation effects,

The Convention on the Statute of Refugees (1951) with its protocol of 1967,

The Convention on the Statute of stateless persons (1954).
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2.1.2. With specific character:

Declaration of the United Nations on the elimination of any kind of racial
discrimination (1963).

International convention on the Elimination of any kind of racial discrimina-
tion (1965).

This Convention, which is currently one of the most largely ratified of the
Conventions of the United Nations that makes reference to Human Rights, obliges
the signing states to prohibit any kind of discrimination based on race, colour,
national, ethnical or family origin against any person in the jurisdiction of that State,
and to establish legal sanctions for the activities based on such discrimination.
However, discriminations based on nationality are not forbidden by the Convention.

Declaration on the fundamental principles relative to the contribution of the
means of communication of the masses to strengthen peace and interna-
tional understanding, the promotion of the human rights and the fight
against racism, apartheid and incitation to war (1978).

Declaration on the race and the racial prejudices (1978).

International Convention on the protection of the rights of all the immigrant
workers and their families, of 18 December 1990.

This Convention is based on the agreements of the ILO and it is highlighted in it that
it touches all the immigrant workers that entry or live illegally in the country of
employment (and their families) the rights that were before limited to the people that
practiced legal migration because of employment, and protects the fundamental
rights of the immigrants and does not exclude any kind of immigrant.

Declaration of the rights of the people belonging to national, ethnical, reli-
gious and linguistic minorities (1992).

Declaration of Principles on the tolerance of the UNESCO of 16 November
1995.

Declaration approved on 8 September 2001 in Durban, South Africa in the
World Conference against racism, racial discrimination, xenophobia and
other shapes of intolerance.

European Coalition of Cities against Racism and Xenophobia ECAR, (2004).

Other tools of the United Nations.

227



GUIDE TO BUILD AND APPLY LOCAL PLANS ON RAISING AWARENESS

Amongst these tools we have to underline:

—  Convention on the elimination of all kinds of discrimination against women (1979).

— Convention relative to the fight against discriminations in the field of education
(1960) and the Protocol to create a Commission of Conciliation and Employment
with faculties to solve the controversies arising from the Convention relative to the
fight against discrimination in education (1962).

— International Agreement on Economic, social and cultural rights (1966).

— International Agreement on Civil and Political Rights (1966).

—  Declaration on the elimination of all means of intolerance and discrimination based
on religion or the conventions, approved by the General Assembly in 1981.

— Convention against Torture and other Cruel, Inhuman or Degrading treatment or
penalty (1984).

— Convention on the Rights of Children (1989).

—  Convention of the United Nations against transnational organised crime known as
the Palermo Convention (2001) and specially its additional protocol to prevent, elim-
inate and sanction trafficking with people and especially women and children.

—  Except for the International Convention on the protection of the rights of all the immi-
grant workers and their families, the other agreements have been ratified by Spain
and published in the Official State Gazette and thus, they are part of our laws, in
agreement with the established in the Spanish Constitution.
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2.2. EUROPEAN UNION RULES

Amongst the different tools adopted and of the activities carried out at regional level in
relation to the principle of equality and non discrimination, especially because of rea-
son of migration, race, ethnic group and cultural diversity, the following are stated:

2.2.1 The treaties

The Constitution Treaty of the European Community states in article 6 that: “1.
The Union is based on the principles of freedom, democracy, respect to the human
rights and of the fundamental freedom and the Rule of Law, principles that are com-
mon to all the member states.-2. The Union will respect the fundamental rights as
guaranteed in the European Convention for the Protection of Human Rights and of
the Fundamental Freedom signed in Rome on 4 November 1950, as stated in the
common constitutional traditions of the member states as general principles of the
Communitarian Law”.

It also includes the principle of non discrimination. Thus, article 12 does not include
the prohibition of exercising any kind of discrimination because of reasons of nation-
ality. And article 13, reformed by the Treaty of Amsterdam, which complemented
the Treaty of the European Community the guarantees of non discrimination fore-
seen in all the Treaties establishes: “Without prejudice of the other dispositions of the
present Treaty and within the limits of the competences given to the Community by
the same, the Council, unanimously at the proposal of the Commission and after
consulting the European Parliament, shall be able to make the necessary actions to
fight against discrimination for reasons of sex, racial or ethnical origin, religion or
conviction, handicap, age or sexual option”.

About immigration, the judicial base that limits the possibility of incidence of the
communitarian institution is the Heading IV of the Constitution Treaty of the
European Community (TCE) that talks about “Visas, asylum, immigration and
other policies related to the Free Movement of People”. Under this paragraph a
list of the measures related to visas, immigration and asylum policy are listed to be
adopted by the communitarian institutions with the aim of progressively establishing
a common area of freedom, security and justice.
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2.2.2 Directives, regulations and Decisions

A. Directives

Directives cover diverse matters, such as mobility rights and freedom of residence,
the right to remain inside the territory of another Member State after having conclud-
ed an occupation, the education of the children of migrant workers and the right to
vote and to stand for elections of other Member States.

a. Directive 2000/43/EC on equality of treatment of individuals of any race or eth-
nic origin

b. Directive 2000/78/ EC on the establishment of a general frame for the equali-
ty of treatment in the workplace1.

c. Directive 2002/73/EC of the European Parliament and of the Council of 23
September 2002 amending Council Directive 76/207/EEC on the implementation
of the principle of equal treatment for men and women as regards access to
employment, vocational training and promotion, and working conditions®'.

d. Directive 2003/86/ EC on the right to family reunification. It establishes the right
to reunite the spouse or person with a duly proven relationship analogous with mar-
riage, and its underage children, without any other requisite than having a suitable
housing, a health insurance fund and enough income for the sustainability of the
family. Two years is the maximum period of previous residence that can be required
before the application of this right. The sponsor’s family members shall be entitled,
in the same way as the sponsor, to access to education, to employment and self-
employed activity, to vocational guidance, initial and further training and retraining. In
regards to this Directive, Spain has cleared the relevant communication to the
European Commission, by setting out that there is no need to engage a formal incor-
poration, provided the standards of the Spanish legislation concerning family reuni-
fication are above the minimum criteria required by the Directive.

81 See comments made by BALAGUER CALLEJON, M L., “Chronicle on European legislation”, ReDCE, no. 6, July-December
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Directive 2003/109/ EC concerning the status of third-country nationals who
are long-term residents. It governs the acquired rights whenever an individual has
legally and continuously lived inside the territory of a Member State for at least five
years. Such rights cover, among others, the equality of treatment with nationals in
terms of education, access to employment, social security and official recognition of
professional diplomas. Moreover, it acquires the right to relocate the residence,
under certain conditions, to the territory of another Member State. The status of long
term residence also includes a special protection from deportation; the latter would
be only executed should the resident constitute a real and serious enough threat to
the public order or public safety.

Directive 2004/113/ EC of 13 December 2004, which addresses the principle
of equality of treatment between men and women in the access to and supply
of goods and services.

Directive 2008/115/EC of the European Parliament and of the Council of 16
December 2008, on common standards and procedures in member States for
returning illegally staying third-country nationals.

The Council of the European Union adopted four Directives and a financial instru-
ment for the support of Asylum policies, the European Refugee Fund. The four
directives refer to the temporary protection for displaced persons (2001/55/EC of 20
July), to the minimum condlitions for the reception of asylum seekers (2003/9/EC of
27 January), to the status of refugee and complimentary forms of protection
(2004/83/EC of 29 April) and to the asylum procedure (2005/85/EC of 1 December).
The first two have already been incorporated to the Spanish Legislation throughout
the Royal Decrees 865/2001 of 20 July and 2393/2004 of 30 December.

Regulations

Regulations concerning equality of treatment in Social Security n® 859/2003 of
the Council, of 14 May, 2003. lIts purpose is to eliminate discrimination on the
grounds of nationality affecting non nationals of the European Union when travelling
from a Member State to another, insofar as they were losing their rights to the
allowance of the Social Security they would have accumulated in the first State.

Regulation n° 1612/68/EEC concerning mainly the equality of treatment in regards
to access to employment, working conditions, social and tax advantages, union
rights, vocational training and education; it also states governing principles for fam-
ily reunification, and
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Regulation n° 1408/71/EEC on the application of social security schemes to the
employed persons, unemployed persons and members of their family travelling
inside the community, amended by the Regulation n°® 1606/98/EC of the Council of
29 June, 1998.

Decisions.

Decision of the Council, 27 November 2000, which establishes a communitar-
ian action programme against discrimination (2001-2006).

Decision n° 771/2006/CE of the European Parliament and of the Council of 17
May 2006, establishing the European Year of Equal Opportunities for All (2007)
— towards a just society [Official Journal L146 of 31.5.2006]

Its article 2, c), underlines as one of the goals of such year: “c) Recognition: Making
easy and celebrating diversity and equality. The European Year underlines the posi-
tive provision that people, independently of their sex, ethnical or racial origin, religion
or beliefs, handicap, age or sexual option can make to the society as a group, espe-
cially putting a stress in the advantages of diversity”.

Frame decision 2008/913/JAI of the Council of 28 November 2008 relative to
the fight against some shapes and manifestations of racism and xenophobia
by Criminal Law.

Community initiative EQUAL, which chases discrimination in the labour market, as
well as the programme concerning the communitarian frame decision on gender
equality, focused on the situation of women, and the European Refugee Fund,
which provides financial support for the fostering, integration and voluntary return of
refugees.

2.2.3. Commission of the european communities.

Communitarian Chart of the fundamental social rights of workers (1989).

Green Book of the Commission, of 28 may 2004 “Equality and non discrimina-
tion in the enlarged European Union».
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2.2.4. Resolutions of the European Parliament.

Resolution of 26 October 1995 on racism, xenophobia and anis-Semitism.

Resolution on racism, xenophobia and anti-Semitism and on the European
Year against Racism (1997).

Resolution of 8 June 20065, on the protection of minorities and the policies of
fight against discrimination in the enlarged European Union.

2.3.1 Of general character.

The European Convention for the Protection of Human Rights and
Fundamental Freedom (1950) and

European Social Chart (1961, reviewed in 1996) and its additional protocol
(1988).

Both of them recognise the following rights to the people that live and work in coun-
tries of which they are not: the right to the respect of private and family life; the right
to perform a paid activity in the territory of other member State; right to information
of immigrant workers; measures directed to make migration easier; the right to equal
treatment to nationals and non nationals in employment; the right to family meeting
and guarantees against return, etc. However, these instruments only make reference
to immigrants that are citizens of the member States of the European Council and
its application is conditioned to reciprocity.

2.3.2. With specific character:

The European Convention on the judicial statutes of immigrant workers (1977).

It is applied to the nationals of a contracting party authorised by the other contract-
ing party to live in its territory to exercise a paid job. This convention rules the main
aspects of the judicial statute of immigrant workers and, especially: recruiting, med-
ical exams and professional aptitude exams, travels, working and residence permis-
sions, family grouping, housing, work conditions, economic transfers, social securi-
ty, social and medical assistance, termination of working agreement, dismissal and
placement in a new post, and the preparation to return to the country of origin.
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2.4. ILO RULES

Convention on the reduction of cases of multiple nationalities and on the obli-
gation of the military service in these cases (1963).

Convention on the participation of foreigners in the public life at local level
(1992).

Declaration and Action Plan on fight against racism, xenophobia, anti-
Semitism and Intolerance (1993).

Frame-convention for the protection of the national minorities (1995).

Convention of the European Council on Actions against trafficking with human
beings, of 16 May 2005.

Declaration against intolerance and racism (2005) named the Declaration of

Faro.

2.3.3. European Commission against Racism and Intolerance (ECRI).

Recommendations of General politics, numbers 1 to 12, of fight against racism
and xenophobia (since 1996).

Declaration of the ECRI on EURO 2008 “United against racism”.

To highlight:

Convention no. 19 and Recommendation no. 25 on equality in work (working
accidents) in 1925.

Convention on the conservation of the rights of pension of the immigrants (no.
48) in 1935.

Convention on equal treatment (social security) number 118 in 1962.

Convention (no. 157) and Recommendation (no. 167) on the conservation of
the rights relative to social security, respectively, in 1982 and 1983.

There have been other tools relative to immigrant workers, amongst which we
underline:
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a) In 1926 the Convention on the inspection of emigrants (no. 21) and the
Recommendation on the protection of emigrants on vessels (no. 26) were adopted;

b) In 1939, the Convention number 66 and the Recommendation number 61 on the
immigrant workers as well as the Recommendation on immigrant workers (collabo-
ration between States) (no. 62);

c) In 1947, the Convention on social policy (non metropolitan territories) (no. 82).
However, the convention number 66 has never come to effect because of lack of
support. Thus, it was reviewed in 1949 when convention 97 and recommendation

86 on immigrant workers were adopted;

d) In 1955, the Conference adopted the Recommendation on the protection of
immigrant workers (non developed countries) (no. 100);

e) In 1958, the Convention number 110 and recommendation 100 on plantations;
f) In 1962, the Convention on social policy (rules and basic goals) (no. 117);

g) In 1975, the Conference completed its tools of 1949 by the adoption of the
Convention number 143 and the recommendation number 151 on immigrant work-
ers (supplementary dispositions).

2.5. OTHER ORGANIZATIONS

Declaration of Cordoba of 10 October 2007 of the executing president of the
OSCE on intolerance and discrimination towards Muslims.

2.7. CITY ORGANIZATION

European Chart to safeguard the Human Rights in the city, 18 May 2000.








